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PARTIAL UNCONSTITUTIONALITY WITH 

SPECIAL REFERENCE TO THE 

CORPORATION TAX. 

"The corporation tax law is, therefore, not unconstitutional 
as imposing an unapportioned direct tax, except in so far as it 
imposes a tax on income derived from property, and the uncon- 
stitutionality of this portion of the law will not have the result 
of causing the whole law to be unconstitutional." This is the 
conclusion of Professor Goodnow in his article on "The Consti- 
tutionality of the United States Corporation Tax," which appeared 
in this Review for December, 1909.* The authority relied upon as 
to partial invalidity is Pollock v. Farmers' Loan & Trust Com- 
pany, 2 this decision as to the income tax law being distinguished 
on the ground that there the tax was imposed upon individuals 
as well as upon corporations, while the corporation tax is imposed 
on corporations, joint stock companies or associations, organized 
for profit, and on insurance companies. Professor Goodnow says : 

"As few corporations subject to the tax are organized for any 
other purpose than to carry on a business, it may well be argued 
that the intention of Congress in passing the law was to tax busi- 
ness rather than capital and that therefore the inclusion of income 
from property is not, in the words of the Court, 'a vital part of 
the scheme for taxation embodied in the law.' " 

While the Pollock case is most directly in point on the problem 
as to whether the unconstitutionality of the corporation tax as 
applied to certain subjects of taxation would render it wholly 
invalid, the above conclusion differentiating the two closely related 
taxes in this respect would seem to warrant a somewhat careful 
examination of the position of the United States Supreme Court 
071 the general question of partial unconstitutionality. 

An exhaustive study of the topic would require the considera- 
tion of all cases in which any statute has been held unconstitu- 
tional in any respect, since the court may have indicated that 
either the entire statute was invalid or that only some particular 
portion or application thereof was obnoxious to constitutional 
provisions. It would also be necessary to examine cases in which 
a statutory provision was attacked on the ground that some other 

*9 Columbia Law Review 649, 653. 

"First decision (1895) IS7 U. S. 429; decision on rehearing (1893) 158 
U. S. 601. 
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provision of the statute had been or could be successfully assailed 
on constitutional grounds. Decisions involving statutes of the 
States would appear to be of less interest than those dealing with 
statutes of the United States, because in the latter class of cases 
the Supreme Court cannot remit the question of separability to the 
state courts for final determination, because the Supreme Court 
is not bound by any prior construction which may have been 
adopted by the State concerned, and for the further reason that 
no special rules, which might be involved in the case of state 
statutes and might not be applicable to Federal statutes, will com- 
plicate the problem. 

In strictness the phrase "total invalidity" would be applicable 
only to statutes, which in their entirety, should be held bad, but it 
seems more useful to employ the language either when the invalid- 
ity of some portion of a statute, be it a section, sentence or 
phrase, operates to render other portions invalid or when, though 
different considerations might be applicable to a statutory provision 
when construed with reference to other kinds of cases, the in- 
validity in one class of cases is held to render all applications 
of the provision objectionable. Partial invalidity will be employed 
in the sense of a provision which is mechanically separable being 
held invalid or a provision being held invalid only as affecting 
some particular subject matter, such as a particular contract the 
obligation of which may not be impaired. Thus the Pollock case 
is not strictly a case of total invalidity since the tariff law, of 
which the income tax formed a part, was not invalid, but it falls 
within the expanded meaning of total invalidity since the inclusion 
in the incomes taxed of the income from real and personal prop- 
erty was held to nullify all of the provisions for the taxation of 
incomes from whatever source derived. 

The earliest indication of an opinion on this question which 
appears in the Reports of the Supreme Court is in a note to 
Haybum's Case. 8 This was a motion made in 1792 for a man- 
damus to the Circuit Court for the District of Pennsylvania re- 
quiring it to proceed on an application of a petitioner to be put 
upon the pension rolls. The case was never decided as Congress 
provided another way for the relief of the pensioners, but all of 
the justices, except, so far as appears, Mr. Justice Thomas John- 
son, indicated either at circuit or by letter to the President, that the 
statute was unconstitutional in that it assigned to the Circuit 

•(1792) 2 DalL 409. 
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Courts duties which were non-judicial, for the reason that their 
judgments were subject to revision by the Secretary of War and 
by Congress. Chief Justice Jay, Mr. Justice Cushing and Mr. 
Justice Iredell, the other justices being silent on this point, indicate 
that the provision of the act requiring the Circuit Courts to sit 
five days to receive applications was valid. This seems an ex- 
treme position against total invalidity, as the purpose of the act 
failed and the provision as to the five days' session would appear 
to have been dependent upon the remainder of the act. 

Eighty-three years passed by before the court fairly grappled 
with the question, though it was touched upon in the considera- 
tion of the cases as to the validity of state insolvency laws, such as 
Ogden v. Saunders* where Mr. Justice Trimble says : 

"A law may be in part constitutional, and in part unconstitu- 
tional. It may, when applied to a given case, produce an effect 
which is prohibited by the constitution; but it may not, when 
applied to a case differently circumstanced, produce such pro- 
hibited effect. Whether the law under consideration, in its effects 
and operation upon the contract sued on in this case, be a law 
impairing the obligation of this contract, is the only necessary 
inquiry." 

In 1829 in Bank of Hamilton v. Dudley's Lessee? the question 
of the rights of the defendant in ejectment as an occupant being 
involved, Chief Justice Marshall says: 

"If any part of the act be unconstitutional, the provisions of that 
part may be disregarded while full effect will be given to such as 
are not repugnant to the constitution of the United States or of 
the state or to the ordinance of 1787. The question whether any 
of its provisions be of this description, will properly arise in the 
suit brought to carry them into effect." 

That a statute may be valid as applied to certain subjects and 
not as to others is definitely stated in 1843 by Chief Justice Taney 
in Bronson v. Kinzie 9 as follows : 

"Any such modification of a contract by subsequent legislation, 
against the consent of one of the parties, unquestionably impairs 
its obligations, and is prohibited by the Constitution. 

"Mortgages made since the passage of these laws must un- 

*(i837) 12 Wheat 213, 316. 
"(1829) 2 Pet 492, 526. 
'(1843) 1 How. 311, 320. 
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doubtedly be governed by them; for every state has the power to 
prescribe the legal and equitable obligations of a contract to be 
made and executed within its jurisdiction. It may exempt any 
property it thinks proper from sale, for the payment of a debt ; and 
may impose such conditions and restrictions upon the creditor as 
its judgment and policy may dictate. And all future contracts 
would be subject to such provisions ; and they would be obligatory 
upon the parties in the courts of the United States as well as in 
those of the state. We speak, of course, of contracts made and to 
be executed in the state." 

It is not, however, until 1875 that the doctrine of total in- 
validity is precisely stated and acted upon. In United States v. 
Reese 7 an indictment under a statute of the United States against 
election inspectors for refusing to count the vote of a citizen of 
African descent were held bad, Mr. Justice Clifford concurring on 
other grounds and Mr. Justice Hunt dissenting, the ground of de- 
cision being stated thus by Chief Justice Waite : 

"There is no attempt in the sections now under consideration 
to provide specifically for such an offense. If the case is provided 
for at all, it is because it comes under the general prohibition 
against any wrongful act or unlawful obstruction in this particular. 
We are, therefore, directly called upon to decide whether a penal 
statute enacted by Congress, with its limited powers, which is in 
general language broad enough to cover wrongful acts without as 
well as within the constitutional jurisdiction, can be limited by 
judicial construction so as to make it operate only on that which 
Congress may rightfully prohibit and punish. For this purpose, 
we must take these sections of the statute as they are. We are not 
able to reject a part which is unconstitutional, and retain the re- 
mainder, because it is not possible to separate that which is consti- 
tutional, if there be any such, from that which is not. The pro- 
posed effect is not to be attained by striking out or disregarding 
words that are in the section, but by inserting those that are not 
now there. Each of the sections must stand as a whole, or fall 
together. The language is plain. There is no room for construc- 
tion, unless it be as to the effect of the Constitution. The question, 
then, to be determined, is, whether we can introduce words of 
limitation into a penal statute so as to make it specific, when, as 

expressed, it is general only. 

** * * * * * * 

"To limit this statute in the manner now asked for would be 
to make a new law, not enforce an old one. This is no part of our 
duty." 

This principle has been applied in a number of later cases in- 
'(1875) 92 U. S. 214, 220. 
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volving criminal statutes in which Congress having power as to 
particular topics made enactments in general terms. 8 In such a 

"In the preparatipn of this note reliance has been placed in the "Table 
of Cases in which Statutes or Ordinances have been held Repugnant to 
the Constitution or Laws of the United States" etc. appearing in the 
Appendix to 131 U. S. Reports covering the period to the end of October 
Term, 1888. 

In the following cases acts of Congress have been held totally void as 
above defined: 1. United States v. Reese (1875) 92 U. S. 214. 2. United 
States v. Fox (1877) 95 U. S. 670, 9th sub-division of R. S. § 5132, crim- 
inal provision not limited to acts in contemplation of bankruptcy. 3. Trade- 
Mark Cases (1879) ioo U. S. 82, indictments bad, though Congress 
might have power as to trademarks with foreign nations and among States. 
4. United States v. Harris (1882) 106 U. S. 629, indictment bad under 
R. S. § 5519 as to persons in disguise for purpose of depriving any person 
of equal protection of the laws. 5. Civil Rights Cases (1883) 109 U. S..3. 
four criminal cases, two for denying hotel accommodations, two denial 
of accommodations of theatre and filth for penalty for refusal to allow 
female plaintiff to ride in ladies' car. 6. Baldwin v. Franks (1887) 120 
U. S. 678, R. S. § 5510 not divisible as to conspiracies, at least within 
a State. 7. Pollock v. Farmers' Loan and Trust Co. supra. 8. James v. 
Bowman (1903) 190 U. S. 127, R. S. § 5507 punishing individuals bribing 
persons guaranteed suffrage by Fifteenth Amendment. 9. Employers' 
Liability Cases (1908) 207 U. S. 463, apt imposing liability on carriers en- 
gaged in interstate commerce unconstitutional because applicable to em- 
ployees engaged in intrastate commerce; Illinois Central R. R. Co. v. 
McKendree (1906) 203 U. S. 514, order of Secretary of Agriculture, 
based on Act of Feb. 2, 1903, fixing quarantine line bad because not re- 
stricted to interstate commerce. 

In the following cases acts of Congress were held partially invalid, 
something, at least, appearing in the opinion, or judgment or from other 
decisions to indicate this. 10. Marbury v. Madison (1803) 1 Cranch 137, 
authority given to Supreme Court by act establishing United States courts 
to issue mandamus not warranted. 11. Hepburn v. Griswold (1869) 8 
Wall. 603, section 1, act of Feb. 25, 1862, making notes legal tender for 
debts contracted prior to act; overruled in Knox v. Lee (1870) 12 Wall. 
457; Dooley v. Smith (1871) 13 Wall. 604; Railroad v. Johnson (1872) 
15 Wall. 195; Maryland v. Railroad Co. (1874) 22 Wall. 105; The Legal 
Tender Case (1884) no U. S. 421. 12. United States v. Dewitt (1869) 9 
Wall. 41, 29th section, act of March 2, 1867, making it misdemeanor to sell 
oil inflammable at less than no degrees. 13. Justices v. Murray (1869) 
9 Wall. 274, so much of 5th section of act of March 3, 1863, as provides 
tor removal of judgment in cause tried by jury in state court. 14. The 
Collector v. Day (1870) ir Wall. 113. Federal income tax upon salary of 
Judge of Probate and Insolvency, Barnstable County, Massachusetts. 15. 
United States v. Railroad Co. (1872) 17 Wall. 322, tax on interest payable 
on bonds of railroad invalid as applied to case where city of Baltimore was 
creditor. Taxes under the same section were sustained in Barnes v. Rail- 
roads (1872) 17 Wall. 294. 16. Boyd v. United States (1886) 116 U. S. 616, 
sec. 5 of act of June 22, 1874, providing that if book etc. were not produced 
after notice, allegations of motion should be taken as confessed. 17. Wong 
Wing v. United States (1896) 163 U. S._ 228, section 4, act of May 5, 1892, 
subjecting Chinese person unlawfully in United States to imprisonment 
-without jury trial; court states § 6 of same act was held valid in Fong Yue 
Ting v. United States (1893) 149 U. S. 698. 18. Rassmussen v. United 
States (1904) 197 U. S. 516, § 171, Code of Alaska, 31 Stat. 321, providing 
for trial of misdemeanors by jury of six. 19. Adair v. United States 

( 1908) 208 U. S. 161, sec. 10, act of June 1, 1898, making it a misdemeanor 
to threaten with loss of employment or discriminate against employe be- 
cause of membership in a labor organization. 20. Keller v. United States 

( 1909) 213 U. S. 138, sec. 3, act of Feb. 20, 1907, making it felony to keep 
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case as United States v. Fox* this holding seems necessary, since 
in the absence of a provision that the acts punished should be done 
in contemplation of bankruptcy there is no Federal offence what- 
ever. Where however the wrongful acts interfere with the Fed- 
eral right the offence is completely stated without a reference to 
the constitutional provision creating the right. Mr. Justice Harlan 
dissenting in the Civil Rights Cases 10 says of the action there in- 
volved relating to rights in public conveyances : 

"Might not the act of 1875 be maintained in that case, as 
applicable at least to commerce between the States, notwithstanding 
it does not, upon its face, profess to have been passed in pursuance 
of the power of Congress to regulate commerce? Has it ever been 
held that the judiciary should overturn a statute, because the legis- 
lative department did not accurately recite therein the particular 
provision of the Constitution authorizing its enactment?" 

Such cases appear to rest on the more general consideration 
that violence would be done to the legislative intent were the stat- 
utes enforced in part. 

In all of the cases involving Federal statutes where invalidity 

etc. for prostitution any alien woman within three years after she enters 
the United States. 

In the following cases holding acts of Congress invalid nothing is 
stated as to extent of invalidity: 21. United States v. Todd (1794) 13 How. 
52 n., money paid as result of decision of judges purporting to act as 
commissioners under statute involved in Hayburn's Case supra, recovered. 
22. Gordon v. United States (1864) 2 Wall. 561, no appellate jurisdiction 
over Court of Claims; s. c. (1864) 117 U. S. 697 and United States v. 
Jones (1886) 119 U. S. 477 show that appeal was held proper after pro- 
vision that no money should be paid until after an estimate by the Secre- 
tary of the Treasury had been eliminated. 23. Ex parte Garland (1866) 
4 Wall. 333, provision in act of Jan. 24, 1865, that no person should be 
admitted to bar of Federal courts unless prescribed oath taken as to 
acts in hostility to the United States. 24. United States v. Klein ^1871) 
13 Wall. 128, act of July 12, 1870, that no pardon should be admissible 
in claim against the United States. 25. Kilbourn v. Thompson (1880) 
103 U. S. 168, in action of false imprisonment plea setting up resolu- 
tion of March 14, 1876, of House of Representatives finding guilty of 
contempt bad, such body having no such power and the investigation 
in which controversy arose being illegal 26. United States v. Grimaud 
(1910) 216 U. S. 614, demurrers to indictments for grazing sheep in viola- 
tion of Regulation 45 of Secretary of Agriculture under act of June 4, 1897, 
sustained by divided court but rehearing ordered. 

'Supra. 

"Supra. Mr. Justice Harlan has written much on the question of par- 
tial unconstitutionality. See the following cases in which he deemed the 
principle of total invalidity applicable: Connolly "v. Union Sewer Pipe Co. 
(1902) 184 U. S. 540, 565; International Text Book Co. v. Pigg (1910) 217 
U. S. 91, 112; and a dissenting opinion in Berea College v. Kentucky (1908) 
211 U. S. 45, 61. He considered statutes partially invalid in . Field v. 
Clark (1892) 143 U. S. 640, 695; Loeb v. Columbia Township Trustees 
(1900) 170 U. S. 472; 489; Adair v. United States (1908) 208 U. S. 161, 
180; Southwestern Oil Co. v. Texas (1910) 217 U. S. 114, 120; and dis- 
senting in Pollock v. Farmers' Loan & Trust Co. (1895) 158 U. S. 601, 680. 
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in part affected a portion of the statute within the power of Con- 
gress, the invalidity arose from the application of the statute to a 
subject not legally capable of being brought thereunder. There 
was apparently no such result however, in the cases of Hepburn v. 
Griswold, Collector v. Day, and United States v. Railroad Com- 
pany. The last named case is especially instructive on the point 
for although the tax amounting to $87,000 upon the interest on 
bonds payable by railroad companies was invalid, where the city 
of Baltimore held the bonds, taxes imposed by virtue of the same 
section as that involved in this case were sustained in the case im- 
mediately preceding, Barnes v. The Railroads. 11 In Collector v. 
Day it was held that the United States could not impose a tax upon 
the income of an individual derived from a salary paid him as a 
judicial officer of a State, but there is nothing to indicate that the 
income tax there involved was invalid as a whole. The difference 
in the Pollock case is therefore not one of principle but of degree, 
unless this difference may be said to be so great as to establish 
the legislative intent so clearly that a difference of principle may 
be said to be involved. In the first decision of the Pollock case 
the court was evenly divided on the question whether the inclusion 
of a tax on rents and the income from real property, then held 
void, invalidated all the income tax provisions. In the final de- 
cision of the case Ohief Justice Fuller, in the opinion of the court, 
says: 

"According to the census, the true valuation of real and per- 
sonal property in the United States in 1890 was $65,037,091,197, of 
which real estate with improvements thereon made up $39,544,- 
544.333- Of course, from the latter must be deducted, in applying 
these sections, all unproductive property and all property whose 
net yield does not exceed four thousand dollars; but, even with 
such deductions, it is evident that the income from realty formed a 
vital part of the scheme for taxation embodied therein. If that be 
stricken out, and also the income from all invested personal prop- 
erty, bonds, stocks, investments of all kinds, it is obvious that by 
far the largest part of the anticipated revenue would be eliminated, 
and this would leave the burden of the tax to be borne by profes- 
sions, trades, employments or vocations; and in that way what 
was intended as a tax on capital would remain in substance a tax 
on occupations and labor. We cannot believe that such was the 
intention of Congress." 

The court holds that all the income tax sections are invalid, con- 
stituting one entire scheme of taxation. Mr. Justice Harlan in dis- 
senting says as to this point: 

"(1872) 17 Wall. 294. 
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"I recognize that with all these parts of the statute stricken out, the 
law would operate unequally and unjustly upon many of the people. 
But I do not feel at liberty to say that the balance of the act relat- 
ing to income from other and distinct sources must fall." 

He then suggests that where a general revenue law is involved 
the court should so far as possible sustain the statute : 

"The rule referred to in the cases above cited should not be 
applied with strictness where the law in question is a general law 
providing a revenue for the government. Parts of the statute 
being adjudged to be void, the injustice done to those whose income 
may be reached by those provisions of the statute that are declared 
to be, in themselves, invalid, could, in some way, be compensated 
by subsequent legislation." 

He then argues that by the same process of reasoning the entire 
Wilson Tariff Act would fall : 

"If the court knows, or is justified in believing, that Congress 
would not have provided an income tax that did not include a tax 
on incomes from real estate and personal property, we are niore 
justified in believing that no part of the Wilson act would have 
become a law, without provision being made in it for an income 
tax." 

Mr. Justice Jackson dissenting, expresses similar views as to 
separability. Mr. Justice Brown and Mr. Justice White dissent- 
ing, do not discuss this point in the case. But Mr. Justice White 
thus states the law of the case in Knowlton v. Moore? 2 

"The decision, that the invalidity of the income tax, in the 
particulars quoted, carried with it the other and different taxes 
which were included in income, was not predicated upon the un- 
constitutionality of such other taxes, but solely upon the conclu- 
sion that by the statute there was such an inseparable union between 
the elements of income derived from the revenues of real estate 
and personal property and the other constituents of income pro- 
vided in the statute, that they could not be divided." 

In Field v. Clark 13 the court was agreed that not all of the 
statute was invalid, Chief Justice Fuller and Mr. Justice Lamar 
concurring on this ground. Mr. Justice Harlan for the court, said : 

"But it cannot be assumed, nor can it be made to appear from 
the act, that the provisions imposing duties on imported articles 
would not have been adopted except in connection with the clause 
giving bounties on the production of sugar in this country. These 
different parts of the act, in respect to their operation, have no 
legal connection whatever with each other. They are entirely 
separable in their nature, and, in law, are wholly independent of 

"(1900) 178 U. S. 41. S3- 
"(1892) 143 U. S. 649, 696. 
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each other. One relates to the imposition of duties upon imported 
articles; the other, to the appropriation of money from the 
Treasury for bounty on articles produced in this country. While, 
in a general sense, both may be said to be parts of a system, 
neither the words nor the general scope of the act justifies the 
belief that Congress intended that they should operate as a whole, 
and not separately for the purpose of accomplishing the objects 
for which they were respectively designed. Unless it be impos- 
sible to avoid it, a general revenue statute should never be de- 
clared inoperative in all its parts because a particular part relating 
to a distinct subject may be invalid. A different rule might be 
disastrous to the operations of the government and produce the 
utmost confusion in the business of the entire country." 

A penalty clause was held not to be so closely related as to be 
inseparable in a case arising on the commodities clause of the so- 
called Hepburn Act, in United States v. Delaware & Hudson Co. 1 * 
A provision making it a misdemeanor for any employer to threaten 
any employee with loss of employment or unjustly discriminate 
against any employee because of his membership in a labor organi- 
zation was held separable from provisions in the same act relative 
to arbitration in Adair v. United States. 

That the court is in danger of making a new statute for the 
legislature or speculating upon what the legislature would have 
done is pointed out in several cases. Thus in the Trade-Mark 
Cases" Mr. Justice Miller says : 

"If we should, in the case before us, undertake to make by 
judicial construction a law which Congress did not make, it is 
quite probable we should do what, if the matter were now before 
that body, it would be unwilling to do ; namely, make a trade-mark 
law which is only partial in its operation, and which would com- 
plicate the rights which parties would hold, in some instances under 
the act of Congress, and in others under State law." 

Chief Justice Waite seems to have thought that any part of a 
statute to be saved must be capable of mechanical separation. 
Baldwin v. Franks 19 contains the following statement by him : 

"That the United States have power under the Constitution to 
provide for the punishment of those who are guilty of depriving 
Chinese subjects of any of the rights, privileges, immunities, or 
exemptions guaranteed to them by this treaty, we do not 
doubt. * * * 

*JC Zf* ^fr ^C *f. Vfi ZfZ 5JC 

"To give effect to this rule, however, the parts — that which is 

"(1909) 213 U. S. 366- 
"(1879) 100 U. S. 82. 
"(1887) 120 U. S. 678. 
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constitutional and that which is unconstitutional — must be capable 
of separation, so that each may be read by itself. * * * A 
single provision, which makes up the whole section, embraces those 
who conspire against citizens as well as those who conspire against 
aliens — those who conspire to deprive one of his rights under the 
laws of a state, and those who conspire to deprive him of his 
rights under the Constitution, laws, or treaties of the United 
States, the limitation which is sought must be made, if at all, by 
construction, not by separation. This, it has often been decided is 
not enough." 

In James v. Bowman 17 Mr. Justice Brewer said, Mr. Justice 
Harlan and Mr. Justice Brown dissenting and Mr. Justice Mc- 
Kenna taking no part : 

"To change this statute, enacted to punish bribery of persons 
named in the Fifteenth Amendment at all elections, to a statute 
punishing bribery of any voter at certain elections would be in 
effect judicial legislation. It would be wresting the statute from 
the purpose with which it was enacted and making it serve another 
purpose. Doubtless even a criminal statute may be good in part 
and bad in part, provided that the two can be clearly separated, and 
it is apparent that the legislative body would have enacted the one 
without the other, but there are no two parts to the statute. If 
the contention be sustained it is simply a transformation of the 
statute in its single purpose and scope." 

That where a part of the statute has been found to be uncon- 
stitutional there is no presumption in favor of the validity of the 
remainder, but that the court must be able to see that the legislature 
would have enacted the rest seems to be laid down in several late 
cases. In The Employers' Liability Cases, 19 Mr. Justice White 
states : 

"But this applies only to a case where the provisions are 
separable and not dependent one upon the other, and does not sup- 
port the contention that that which is indivisible may be divided. 
Moreover, even in a case where legal provisions may be severed 
from those which are illegal, in order to save the rule applies only 
where it is plain that Congress would have enacted the legislation 
with the unconstitutional provisions eliminated." 

In this case the statute, act of Congress of July n, 1906, was 
entitled "An Act relating to liability of common carriers in the 
District of Columbia and Territories and common carriers engaged 
in commerce between the States and foreign nations to their em- 
ployes." The act provided "That every common carrier engaged in 

"(1903) 190 U. S. 127. 
"(1908) 207 U. S. 4% 
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trade or commerce in the District of Columbia, or in any Territory 
of the United States, or between the several States or between 
one Territory and another, or between any Territory or Territories 
and any State or States, or the District of Columbia, or with 
foreign nations," should be liable to "any of its employes" in cer- 
tain cases. The statute abolished the fellow servant rule in certain 
cases, revolutionized the law as to contributory negligence and 
made other modifications of the common law. It was held in the 
case just cited that the statute was invalid as applied to actions 
based on the deaths of firemen while actually engaged in moving 
interstate commerce trains, for the reason that the act imposed 
liability in favor of employes not engaged in interstate business, 
and that the provisions for employes so engaged and those for em- 
ployes engaged in interstate business were inseparably interblended. 
The dissenting views of Mr. Justice Moody, Mr. Justice Harlan, 
with whom Mr. Justice McKenna concurred, and Mr. Justice 
Holmes did not touch upon this question of separability. In El 
Paso etc. Railway v. Gutierrez 10 the same act was considered as 
applied to a case arising in the Territory of New Mexico. The 
court held unanimously that in such case the statute was valid. 
Mr. Justice Day states clearly the rule that the court must be able 
to see that the statute would have been enacted with the unconsti- 
tutional feature eliminated. He says: 

"It remains to inquire whether it is plain that Congress would 
have enacted the legislation had the act been limited to the regula- 
tion of the liability to employees engaged in commerce within the 
District of Columbia and the Territories. If we are satisfied that 
it would not, or that the matter is in such doubt that we are unable 
to say what Congress would have done omitting the unconstitu- 
tional feature, then the statute must fall." 

In this case, then, just as in the Income Tax case we have an 
unconstitutional provision which carries down with it a portion of 
the statute as to which Congress had legislative power, but in 
which such illegal feature and the provisions invalidated by it are 
not enough to destroy the entire act. Both of these cases where 
the invalidity of the statute as applied to certain subject matter 
serves to destroy it as applied to other subjects are cases not of a 
criminal character and show that the principle of United States v. 
Reese is not to be limited to criminal actions. The phrasing of the 
rule used by Mr. Justice Day had been foreshadowed in a case 20 

10 (iqo9) 215 U. S. 87. 

M N. Y. Central R. R. v. United States (1909) 212 U. S. 481, 497. 
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where the so-called Elkins act was called in question because it was 
claimed that it subjected to criminal liability common carriers, indi- 
vidual or corporate, for the acts of their agents, and was sustained 
as to a corporation. Mr. Justice Day, speaking for the court, says : 

"There can be no question that Congress would have applied 
these provisions to corporation carriers, whether individuals were 
included or not. In this view the act is valid as to corporations." 

The Justice writing intimates, however, that one who might be 
legally brought within the provisions of an act may challenge its 
validity where invalid provisions are so interblended with the legal 
ones that all must fall together. This position is stated by Mr. 
Justice Holmes in the severer form that where an act has been sus- 
tained as to persons to whom it is constitutionally applicable it is 
established as to other classes who might with greater force chal- 
lenge its provisions. In the case of United States v. Ju Toy ix it was 
urged that the decision of the Secretary of Commerce and Labor 
should not be conclusive on the right of an alleged native born 
citizen of Chinese descent to enter the United States. Such de- 
cision was held conclusive on the authority of earlier cases, Mr. 
Justice Brewer, Mr.' Justice Peckham and Mr. Justice Day dissent- 
ing. Mr-. Justice Holmes in the prevailing opinion says: 

"It also is established by the former case and others which it 
cites that the relevant portion of the act of August 18th, 1894, c. 
301, is not void as a whole. This statute has been upheld and en- 
forced. But the relevant portion being a single section, accomplish- 
ing all its results by the same general words, must be valid as to all 
that it embraces, or altogether void. An exception of a class con- 
stitutionally exempted cannot be read into those general words 
merely for the purpose of saving what remains. That has been 
decided over and over again." 

It would seem that this proposition should be applied with care, 
for the former decision may have been made on the basis of 
separability or the question may not have received the attention 
which it would, had the attacking litigant been a party entitled to 
the protection of the constitutional provision invoked on his behalf. 
At the least the court must determine that the previous judgment 
did establish the proposition that the statute as a whole was good 
and therefore must re-examine the ground of decision. If the 
statement that "a single section, accomplishing all its results by 
the same general words, must be valid as to all it embraces, or 
altogether void" be accurate it negatives the proposition of Pro- 

"(1905) 198 U. S. 253. 
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fessor Goodnow heretofore stated and very greatly simplifies the 
question of partial invalidity, since no problem can arise unless 
sections, clauses or words can be wholly rejected. It is believed 
that the cases do not warrant any such sweeping generalization 
and Mr. Justice Holmes has himself said in the case of N. Y. ex 
rel. Hatch v. Reardon 22 that it does not apply to the tax laws of 
a State. His language is as follows : 

"But there is a point beyond which this court does not con- 
sider arguments of this sort for the purpose of invalidating the 
tax laws of a State on constitutional grounds. This limit has been 
fixed in many cases. It is that unless the party setting up the un- 
constitutionality of the state law belongs to the class for whose 
sake the constitutional protection is given, or the class primarily 
protected, this court does not listen to his objections, and will not 
go into imaginary cases, notwithstanding the seeming logic of 
the position that it must do so, because if for any reason, or as 
against any class embraced, the law is unconstitutional, it is void 
as to all. * * * If the law is valid when confined to the class 
of the party before the court, it may be more or less of a specula- 
tion to inquire what exceptions the state court may read into gen- 
eral words, or how far it may sustain an act that partially fails. 
With regard to taxes, especially, perhaps it might be assumed that 
the legislature meant them to be valid to whatever extent they 
could be sustained, or some other peculiar principle might be ap- 
plied." 

In an earlier case, Austin v. Aldermen/ 3 involving a state tax 
law, the court laid down the rule that they would not consider 
whether upon a different state of facts the statute would be in- 
valid. Clearly under such rule a person within the constitutionally 
protected class is not foreclosed. The same principle was applied 
in Lee v. New Jersey, 2 * a case involving a criminal statute of a 
State, by a unanimous court, and Mr. Justice Day states the rule 
in general terms: 

"Nor were they convicted because of any such state of facts; 
and it is well settled in this court that, because the state statute, 
when enforced in a state court against a class to which the party 
complaining does not belong, may work a deprivation of consti- 
tutional rights, that fact does not authorize the reversal of a judg- 
ment of a court not enforcing the statute so as to deprive the 
party complaining of rights which are protected by the Federal 
Constitution." 

Perhaps this rule might be expected as a normal growth from 

"(1907) 204 U. S. 152. 
a (i868) 7 Wall. 694. 
"(1907) 207 U. S. 67. 
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the general rule of construction, which renders many cases arising 
on state statutes of no service in determining the position of the 
United States Supreme Court, namely, that a determination of the 
state court as to the separability of provisions of a statute will be 
accepted as conclusive. This doctrine is thus put by Mr. Justice 
Brewer speaking for the full bench in Smiley v. Kansas: 2 * 

"It may be conceded for the purposes of this case that the 
language of the first section is broad enough to include acts beyond 
the police power of the State and the punishment of which would 
unduly infringe upon the freedom of contract. At any rate we 
shall not attempt to enter into any consideration of that question. 
The Supreme Court of the State held that the acts charged and 
proved against the defendant were clearly within the terms of the 
statute, as well as within the police power of the State; and that 
the statute could be sustained as a prohibition of those acts irre- 
spective of the question whether its language was broad enough to 
include acts and conduct which the legislature could not rightfully 
restrain. 

"It is well settled that in cases of this kind the interpretation 
placed by the highest court of the State upon its statutes is con- 
clusive here. We accept the construction given to a state statute 
by that court. * * * Nor is it material that the state court 
ascertains the meaning and scope of the statute as well as its 
validity by pursuing a different rule of construction from what we 
recognize. It may be that the views of the Kansas court in re- 
spect to this matter are not in harmony with those expressed by us 
in United States v. Reese, 92 U. S. 214; Trade-Mark Cases, 100 
U. S. 82; United States v. Harris, 106 U. S. 629, and Baldwin v. 
Franks, 120 U. S. 678." 

The principle has been applied in numerous cases, 26 and Spraigue 
v. Thompson 27 so far as it conflicts with this rule has been discred- 
ited. If, therefore, in cases not absolutely requiring it, the Su- 
preme Court should pass upon the question of separability, it 
might needlessly put itself in a position from which it would have 
to recede when the state courts construed the statutes in question. 
Since no similar difficulty arises in the case of territorial stat- 
utes, decisions involving such statutes would be of nearly the same 
importance as those relating to general Acts of Congress. None 
seems to call for special mention, however, except Weems v. 

"(1905) 196 U. S. 447- 

"Noble v. Mitchell (1896) 164 U. S. 367; W. W. Cargill Co. v. Minne- 
sota (1901) 180 U. S. 452; Olsen v. Smith (1904) 195 U. S. 332; Gatewood 
v. North Carolina (1906) 203 U. S. 531; Hammond Packing Co. v. 
Arkansas (1909) 212 U. S. 322. 

"(1885) 118 U. S. 90, criticised in Olsen v. Smith supra. 
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United States, 29 in which the prescribed punishment for a criminal 
offense being excessive, Mr. Justice McKenna in the prevailing 
opinion, says as to the said penalties, 

"it is not in our power to separate them, even if they are sepa- 
rable, unless their independence is such that we can say that their 
union was not made imperative by the legislature." 

Where state statutes are involved there is less occasion for fix- 
ing with nicety the extent of the invalidity where such cases are 
taken to the Supreme Court by writ of error to the state courts 
than when judgments of inferior Federal tribunals are under re- 
view, since the cases may be remanded to the state courts for ulti- 
mate determination. In a number of cases going up from the 
state courts, however, the Supreme Court has determined the effect 
of invalidity of part upon other portions of the statute in contro- 
versy. In Poindexter v. Greenhorn" 9 the provisions defeating the 
right of the holder of coupons to pay taxes with such coupons 
being bad, it was held that the taking away of the right of personal 
action against the tax collector for seizing property was also void. 
Mr. Justice Matthews says in the prevailing opinion : 

"And it is no objection to the remedy in such cases, that the 
statute whose application in the particular case is sought to be re- 
strained is not void on its face, but is complained of only because 
its operation in the particular instance works a violation of a con- 
stitutional right; for the cases are numerous, where the tax laws 
of a State, which in their general and proper application are per- 
fectly valid, have been held to become void in particular cases, 
either as unconstitutional regulations of commerce, or as violations 
of contracts prohibited by the Constitution * * * of the 
United States. * * * At the present term of this court, at 
least three cases have been decided, in which railroad companies 
have been complainants in equity, seeking to restrain officers of 
States from collecting taxes, on the ground of an exemption by 
contract, and no question of jurisdiction has been raised. * * * 



a (i9io) 217 U. S. 349. Compare with this case United States v. Union 
Supply Co. (1909) 215 U. S. 50, where the Federal statute as to oleo- 
margarine dealers provided for punishment by fine and imprisonment, the 
fact that a corporation could not be imprisoned was held not to defeat the 
statute, the punishment being applicable as far as possible. Other cases 
where Territorial statutes have been held repugnant to constitutional or 
superior statutory provisions are: Webster v. Reid (1850) 11 How. 437; 
Dunphy v. Kleinsmith (1870) n Wall. 610; Ferris v. Higley (1874) 20 
Wall. 375; Callan v. Wilson (1888) 127 U. S. 540; Stoutenburgh v. Hen- 
nick (1889) 129 U. S. 141; Lewis v. Pima County (1894) 155 U. S. 54; 
American Publishing Co. v. Fisher (1897) 166 U. S. 404. 

28 (1884) 114 U. S. 270. 
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"The acts of assembly in question must be taken together, as one 
is but an amendment to the other. The scheme of the whole is 
indivisible. It cannot be separated into parts. It must stand or 
fall together. * * * 

"It is undoubtedly true that there may be cases where one part 
of a statute may be enforced as constitutional, and another be de- 
clared inoperative and void, because unconstitutional ; but these are 
cases where the parts are so distinctly separable that each can stand 
alone, and where the court is able to see, and to declare, that the 
intention of the legislature was that the part pronounced valid 
should be enforceable, even though the other part should fail. To 
hold otherwise would be to substitute for the law intended by the 
legislature one they may never have been willing by itself to enact." 

A late case of a similar character is that of International Text 
Book Co. v. Pigg so in which the portion of Section 1283 of the 
General Laws of Kansas requiring the filing of a statement as a 
condition of doing interstate business having been held invalid, the 
later provision of the same section as to procuring a certificate 
from the Secretary of State before suing in the courts of Kansas 
was also held bad. Mr. Justice Harlan writing the opinion of the 
court, Chief Justice Fuller and Mr. Justice McKenna dissenting, 
says: 

"The several parts of the section are not capable of separation 
if effect be given to the legislative intent. It is well settled that 
if a statute is in part unconstitutional the whole statute must 
be deemed invalid, if the parts not held to. be invalid are so con- 
nected with the general scope of the statute that they cannot be 
separately enforced, or, if so enforced, will not effectuate the mani- 
fest intent of the legislature." 

This is the type of case of which Warren v. Mayor 31 is another 
illustration. In proceedings for mandamus against the mayor and 
aldermen of Charlestown to compel them to certify the returns 
upon the vote for the acceptance of an act providing for annexation 
to Boston it was held that the whole of said act was invalid because 
it contained inadequate provisions for securing representation of the 
residents in the territory affected in the general court of Massa- 

"(1910) 217 U. S. 91- 

"(Mass. 1854) 2 Gray 84; cases on error to state courts, where, assum- 
ing or holding one provision to be bad, the remainder was nevertheless sus- 
tained are Presser v. Illinois (1885) 116 U. S. 252; McPherson v. Blacker 
(1892) 146 U. S. 1; Southwestern Oil Co. v. Texas (1910) 217 U. S. 114 
(provision for penalties). 
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chusetts and in Congress. The rule stated by Chief Justice Shaw 
has frequently been quoted approvingly. 32 It is laid down thus : 

"But this must be taken with this limitation that the parts, so 
held respectively constitutional and unconstitutional must be wholly 
-independent of each other. But if they are so mutually connected 
with and dependent on each other, as conditions, considerations, or 
compensations for each other as to warrant a belief that the legisla- 
ture intended them as a whole, and that if all could not be carried 
into effect, the legislature would not pass the residue independently, 
and some parts are unconstitutional, all the provisions which are 
thus dependent, conditional, or connected must fall with them." 

The first sentence makes it essential that the provisions should be 
wholly independent ; the second portion, however, which is an am- 
plification or explanation of the first seems to favor the view that 
the remainder of the statute is presumptively valid and that before 
the whole can be declared bad there must be an affirmative belief 
that if all could not be carried into effect the legislature would not 
have passed the residue. 

Berea College v. Kentucky** involved a similar question. The 
statute of Kentucky in question made it unlawful for any "person, 
corporation or association of persons to maintain" any college or 
other institution, as set forth, where persons of the white and negro 
races should both be received as pupils. The majority held judg- 
ment of conviction good. Mr. Justice Brewer puts the test in 
a way to indicate that to hold the entire provision void it must 
be unreasonable to believe that the Legislature would have pro- 
hibited corporations only, on the assumption that the act is bad 
as to individuals. He says: 

"That the legislature of Kentucky desired to separate the teach- 
ing of white and colored children may be conceded, but it by no 
means follows that it would not have enforced the separation 
so far as it could do so, even though it could not make it effective 
under all the circumstances. In other words, it is not at all unrea- 
sonable to believe that the legislature, although advised before- 
hand of the constitutional question, might have prohibited all or- 
ganizations and corporations under its control from teaching white 
and colored children together, and thus made at least uniform 
official action." 

A good illustration of the class of cases showing that the state- 

" Allen v. Louisiana (1880) 103 U. S. 80, 84; Pollock v. Farmers' 
Loan & Trust Co. (1895) 158 U. S. 601, 635; Berea College v. Kentucky 
(1908) 211 U. S. 45, in the opinion of the court at 55, and in the dissenting 
opinion at 64; International Textbook Co. v. Pigg (1910) 217 U. S. 
91. "3- 

"(1908) sir U. S. 45- 
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ment of Mr. Justice Holmes in United States v. Ju Toy, quoted 
above, that a single section accomplishing all its results by the 
same general words must be wholly valid or altogether void is 
not to be taken in its literal significance, severed from its context, 
is Blake v. McClung, 3 * where a single section providing in general 
terms that creditors of foreign corporations who might be resi- 
dents of Kentucky should have priority over creditors who might 
be residents of any other country or countries was held invalid as 
to citizens of other States but valid as to a Virginia corporation. 
There are numerous cases reviewed on error to the state courts 
of a similar character. 35 These cases, however, do not purport to 
determine the validity of the remainder of the statute. In Tele- 
graph Co. v. Texas 3 " that question is expressly left to the state 
courts. In Robbins v. Shelby Taxing District, 37 Chief Justice 
Waite dissenting pointed out that declaring the tax upon drum- 
mers there in question invalid as to other States, made a dis- 
crimination against residents saying: 

"As the law is valid so far as the inhabitants of the state 
are concerned, no inhabitant can engage in this business unless 
he pays the tax. If citizens of other states cannot be taxed 
in the same way for the same business, there will be discrimination 
against the inhabitants of Tennessee and in favor of those of 
other states. This could never have been intended by the legisla- 
ture, and I cannot believe the Constitution of the United States 
makes such a thing necessary. The Constitution gives the citizens 
of each state all the privileges and immunities of citizens in the 
several states, but this certainly does not guarantee to those who 
are doing business in states other than their own immunities from 
taxation on that business to which citizens of the state where 
the business is caried on are subjected." 

On this ground in a similar case the North Dakota court held 
that since the tax on persons offering goods for sale by sample was 
invalid as to non-residents it must be held wholly void. 88 

"(1898) 172 U. S. 239. 

"State Freight Tax (1872) 15 Wall. 232 (tax) ; Packet Co. v. Keokuk 
(1877) OS U. S. 80 (wharfage charge); Telegraph Co. v. Texas (1881) 
105 U. S. 460 (tax) ; Kring v. Missouri (1882) 107 U. S. 221 {ex post 
facto) ; Gulf etc Ry. v. Hefley (189s) 158 U. S. 98 (commerce) ; Barnitz 
v Beverly (1896) 163 U. S. 118 (remedy on contract) ; Schollenberger v. 
Pennsylvania (1898) 171 U. S. 1 (commerce) ; Dewey v. Des Moines 
(1899) 173 U. S. 193 (personal liability for assessment) ; Louisville Ry. 
Co. v. Eubank (1902) 184 U. S. 27 (commerce) ; Central of Georgia eta 
Co. v. Murphey (1905) 196 U. S. 194 (commerce). 

"(1881) ios U. S. 460. 

"(1887) 120 U. S. 489. 

"State v. O'Connor (1896) 5 N. D. 629. 
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Turning now to cases in which the judgments of inferior 
Federal tribunals upon state statutes have been reviewed by the 
Supreme Court, we find that in Connolly v. Union Sewer Pipe 
Co.*" a provision exempting from the provisions of an act relative 
to combinations, agriculturists and live stock dealers was invalid 
because it denied the equal protection of the laws and that the 
whole act was thereby rendered invalid. In another case 40 where 
total invalidity resulted from a void provision, Chief Jutsice Waite 
said: 

"The point to be determined in all such cases is whether 
the unconstitutional provisions are so connected with the general 
scope of the law as to make it impossible, if they are stricken out, 
to give effect to what appears to have been the intent of the legis- 
lature." 

In the application of this rule the opposite result, namely that 
the whole act was not invalidated, was arrived at in Willcox v. 
Consolidated Gas Co* 1 where provisions as to the pressure to be 
maintained in supplying gas and as to penalties were invalid. Mr. 
Justice Peckham stated the test thus : 

"When the objectionable part of a statute is eliminated, if the 
balance is valid and capable of being carried out, and if the court 
can conclude it would have been enacted if that portion which 
is illegal had been omitted, the remainder of the statute thus 
treated is good." 

In Scott v. Donald* 2 it was unnecessary for the majority to 
consider the question of partial constitutionality, but Mr. Justice 
Brown dissenting considers sections of the South Carolina dis- 
pensary law relative to purchases from local brewers and distillers 
as separable, saying: 

"It is entirely well settled that the unconstitutionality of a 
particular provision will not invalidate an entire statute, unless 
such provision embodies the main purpose of the statute, or is so 
connected with such purpose that it is inseparable from it, or, 
unless the court can see that the legislature would not have passed 
the act without such provision." 

"(1902) 184 U. S. 540. 

"Allen v. Louisiana (1880) 103 U. S. 80. 

"(iqoo) 213 U. S. 19. In the following cases, similarly, distinct pro- 
visions were held severable: Railroad Companies v. Schutte (1880) 103 
U S. 118; Western Union Telegraph Co. v. Massachusetts (1888) 125 
U. S. 530; Reagan v. Fanners' Loan & Trust Co. (1894) 154 U. S. 302; 
Loeb v. Columbia Township Trustees (1900) 179 U. S. 472; and Diamond 
Glue Co. v. United States Glue Co. (1903) 187 U. S. 611. 

"(1897) 165 U. S. 58. 
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Mr. Justice Harlan dissenting in the Pollock case states at 
length and places great stress upon Huntington v. Worthen,** but 
this case seems distinguishable. It is not a case like Connolly v. 
Union Sewer Pipe Co.,** where the legislature was under no obliga- 
tion to legislate at all as to the classes in favor of whom an invalid 
discrimination was made, and where it could properly be held that 
rather than have the statute apply to such classes of persons no 
legislation would have been passed. The constitution of Arkansas 
required that all property should be taxed according to its value. 
The legislature attempted to make an illegal exemption under color 
of providing the mode of assessment, but this exemption failing 
there is no reason to suppose that the legislature would have made 
no provisions whatever for assessment, some form of taxation being 
essential to the conducting of government and the constitution 
making taxation mandatory, leaving to the legislature the duty of 
providing the manner of ascertaining the value of property. 

Ratterman v. Western Union Telegraph Co.** was an important 
case where the invalidity of a state tax as applied to certain subject 
matter did not invalidate the whole. A question had been certified 
by the judges of the Circuit Court differing in opinion as to whether 
a single tax imposed upon the receipts of a telegraph company was 
wholly invalid or invalid only in the proportion and to the extent 
that said receipts were derived from interstate commerce. Simi- 
larly in Supervisors v. Stanley** and Bvansville Bank v. Britton* 7 
it was held that the failure to permit the deduction of indebtedness 
from assessments of shares of national banks did not render the 
statutes in question wholly void. In the latter case Mr. Justice 
Bradley dissenting, says of this : 

"Denying to it operation and effect as to those who desire to 
claim the benefit of the deduction, and giving it effect as to all 
others, is to tear a portion of the law out by the roots. It is not 
like a case where a portion of a law, which may be separated from 

"(1887) 120 U. S. 97. 

"Supra. 

"(1888) 127 U. S. 411. 

"(1881) ios U. S. 30s. 

"(1881) 105 U. S. 322. Other cases going up from the United States 
courts, where the statutes involved were held invalid only so far as the 
rights of the parties necessitated, are: Sturges v. Crowninshield (1819) 4 
Wheat. 122 (discharge of contracts) ; Ogden v. Saunders (1827) 12 Wheat 
213 (discharge of contracts) ; Bronson v. Kinzie (1843) 1 How. 311 
(remedy on contract) ; Tiernan v. Rinker (1880) 102 U. S. 123 (tax) ; 
Jaehne v. New York (1888) 128 U. S. 189 (ex post facto) ; Shapleigh v. 
San Angelo (1897) 167 U. S. 646 (remedy on contract) ; Ohio v. Thomas 
(1899) 173 U. S. 276 (interference with Federal officer). 
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the rest, can be declared invalid without affecting the remainder of 
the law ; nor like the case of a general law which the legislature has 
power to make, but from the operation of which some individuals 
may have a legal or constitutional exemption, which they can plead 
in their defense ; but it is wrong in form, wrong in toto. * * * 
It does not help the validity of the law for us to declare that it is 
pro tanto void, and, in fact, makes a new law for the State. Its 
validity must be decided by its actual form and terms. If these can- 
not stand, the law is void." 

The holding was similar in People's National Bank v. Marye** 
where a bill in equity to enjoin the collection of taxes was dismissed 
for failure to tender the amount which in any event was equitably 
due. 

Where the question of separability has been decided by the state 
courts their interpretation is accepted when a case arises in the 
Federal courts just as when it is taken to the Supreme Court by 
writ of error. 49 

One case, Medley, Petitioner,' was not noted within any of the 
foregoing classes. In it an original application was made for a writ 
of habeas corpus by a petitioner held under sentence of death by the 
warden of the Colorado state penitentiary. The statute enacted 
after the commission of the homicide for which petitioner was sen- 
tenced, added solitary confinement to the punishment of death and 
contained other changes which made it ex post facto. The statute 
being invalid, no course was open to the court but to discharge the 
prisoner although he had been legally convicted of murder, but the 
court afforded an opportunity to the state authorities to take any 
steps possible to assure legal punishment by inserting in the order 
for discharge a provision that at least ten days' notice of the day 
and hour of discharge should be given to the Attorney General of 
the State. The case shows the difficulty of dealing with the ques- 
tion of total invalidity where it is not possible to remand the case to 
a lower court for further action. 

The cases thus considered seem to warrant the conclusion that 
while it is possible to frame rules couched in general terms it is 
not possible to make such rules sufficiently definite to constitute any 
certain guide. The cases themselves disclose the circumstances un- 

"(1903) 191 U. S. 272. 

"TuIIis v. Lake Erie Co. (1899) 175 U. S. 348. 

"(1890) 134 U. S. 160. Material upon the subject of partial unconsti- 
tutionality will be found in Cooley, Constitutional Limitations (6th ed.) 
209-214; 20 Harv. L. Rev. 495; note in 10 L. R. A. 196; Statutes, 36 
Cyc. 976; Constitutional Law, 6 Am. & Eng. Ency. of Law (2d. ed.) 1088; 
cases in the Decennial Digest are under "Statutes" § 64. 
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der which the court has considered that the statutes concerned 
should wholly fall and those under which they should be 
sustained in part. Conflicting considerations affect the forma- 
tion of any rule. On the one hand the court desires to sustain 
legislative action as far as it is possible to do so and on the other 
hand the court cannot take upon itself the right to legislate. Stat- 
utes are passed as a whole ; it is difficult to weigh the various con- 
siderations which induced action, and those considerations are not 
fully before the court. The moment that any portion of a statute 
is declared invalid it is impossible to carry out the legislative intent 
in full and whether the legislature would have passed the remainder 
of the act is always somewhat speculative. The court assumes that 
reasonable considerations were controlling and if no relation of 
dependence between the parts is discernible will only avoid that 
which is in conflict with constitutional limitations. The court will 
not, however, substitute its own judgment for that of the legisla- 
ture ; it will not do to say that if the court would have passed the 
act with the invalid portion eliminated it will assume that the legis- 
lature would have done so, for then the court must be swayed by 
considerations of policy and expediency with which it has no con- 
cern. It does not vary this test greatly to say that the court will 
determine what reasonable men would have done. If any presump- 
tion is recognized, this may be of prime importance since there may 
be little to indicate legislative intent, particularly where the in- 
validity arises from the application of the statute to varying subject 
matter, and it is necessary for the court to consider the relative 
importance in operation of the portion eliminated and the part re- 
maining as it did in the Income Tax case. 

Perhaps the examination made warrants the following tentative 
summary as to the position of the United States Supreme Court on 
this question. 

1. A portion of a statute may be unconstitutional and the re- 
mainder valid. 

2. Invalidity may be caused by a section, clause or word. 

3. Invalidity may arise from the operation of general words 
which, as applied to some particular individual, thing, contract or 
transaction or some particular class of individuals, things, contracts 
or transactions, are in violation of constitutional limitations on legis- 
lative power. 
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4. Invalidity in whatever manner caused may render invalid 
other words, clauses or sections or other applications of general 
words which, of themselves, would be within the legislative power. 

5. Whether invalidity will render other parts or applications of 
a statute illegal depends on whether there is such a relation of de- 
pendence that the court cannot say with reasonable certainty that 
the legislative intent will be carried out if part only is enforced. 
This may depend on the relative importance of the void portion and 
the remainder, and to determine this relation the court will consider 
the subject matter upon which the statute operates, and, if the 
statute is interfered with to but a slight degree, will sustain the 
unobjectionable portion. 

6. Where, without the invalid portion, it is impossible to ef- 
fectively enforce the remainder, or where such portion forms an 
inducement for the passage of the whole, or where the elimination 
of part will bring about results which conflict with the purpose of 
the legislature all will be declared invalid. 

7. Where a portion of a statute is invalid there is no presump- 
tion in favor of the validity of the remainder, 51 but the court must 
be able to see that the legislature would have enacted the remainder 
of the act alone and if there is doubt as to this, such portion will fall 
also. 

8. The court is especially careful not to usurp legislative func- 
tions in the case of criminal statutes and will decline to sustain a 
criminal statute framed in general terms where the legislative 
authority extends only to a particular class of cases. 

9. There is a tendency to sustain revenue laws as far as possible 
either because public necessity requires this or because it is reason- 
able to suppose that the legislature meant such laws to operate as 
fully as might be possible. 

10. In the case of state revenue laws, probably in the case of all 
state laws, and perhaps in the case of Federal revenue laws 02 the 

"In addition to cases already cited see this proposition stated in South 
and North Alabama etc. Co. v. Morris (1880) 63 Ala. 193. Judge Hiscock 
in Hathorn v. Natural Carbonic Gas Co. (1909) 194 N. Y. 326 says the 
presumption in favor of validity is somewhat weakened by one unconsti- 
tutional prohibition. 

"Springer v. United States (1880) 102 U. S. 586. Springer, defendant 
in ejectment below, contended that a tax deed upon a sale for income 
taxes was bad. If_ Springer could attack the entire tax without reference 
to the source of his income, which was made up of professional earnings 
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party assailing the statute must be one of the class for whose im- 
mediate protection the constitutional provision exists. 

II. United States courts will accept as conclusive the construc- 
tion as to separability put upon a state statute by the courts of such 
state. 

If the corporation tax is sustained in its entirety as an excise, 
the court taking the position that it need not inquire into the sources 
from which corporate net income is derived, or if the law is declared 
wholly invalid because the tax is arbitrary or because it is imposed 
upon franchises granted by the States as instrumentalities of gov- 
ernment or for any other reason applicable to the tax in its entirety, 
then no question of partial invalidity will arise. Nor would the 
holding that certain corporations were not within the terms of the 
tax raise any constitutional question. But the question of partial 
invalidity will arise : 

i. If certain corporate franchises only, such as those of public 
service corporations, are held to be granted- for the performance of 
governmental duties by analogy to the doctrine of California v. 
Central Pacific Railroad Co. 63 

2. If the sources of net income are examined and the tax held 
invalid so far as such income is derived from Government, state or 
municipal bonds, or 

3. So far as said income is derived from real or personal 
property. 

In case public service corporations were excluded the modifica- 
tion would be very great. Whether a greater or less proportion of 
all corporate receipts taxable are received by such corporations than 
the proportion of incomes derived from real and personal property 
as compared with all incomes embraced in the income tax, which 
proportion was sufficiently great to destroy the entire tax, could 
hardly be stated without a careful examination of the precise scope 
of the Pollock case decision and the ascertainment of the incomes 
of public service corporations. It is not impossible that a second re- 

and the interest on United States bonds, the case is in conflict with the 
Pollock case, as is pointed out by Mr. Dwight W. Morrow in an article 
on The Income Tax Amendment, 10 Columbia Law Review 379, 404 n. 
If, however, Springer could not do this, the case is an authority for the 
proposition that the invalidity of the tax upon interest on United States 
bonds did not invalidate the entire tax. 
M (i887) 127 U. S. 1. 
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argument of the case might be ordered solely for the consideration 
of this question should occasion arise. 

In case the tax were held bad so far as net income was derived 
from governmental securities it would seem from the fact that in 
the first Pollock case the court was evenly divided on the question 
of total invalidity, when the income from municipal securities and 
real property was excluded, although the tax there was not de- 
scribed as an excise and was imposed on individuals, that the 
remainder of the law would be sustained. 5 * 

If the tax were held invalid so far as the income was derived 
from real or personal property then also a careful consideration of 
the amount of such income and of the precise effect of the Pollock 
case would be necessary. In the petition of the appellants for a re- 
hearing in the Pollock case 66 appears the following : 

"Serious questions have, therefore, already arisen as to what is, 
in fact, to be deemed the income of real estate, and what is the in- 
come of real and what of personal property, in cases where both 
are employed in the production of the same income." 

Did the Pollock case hold an income tax bad so far as in- 
come was derived from real or personal property directly with- 
out any labor on the part of the owner in the shape of rents, 
dividends or interest, or does it include income derived from 
the sale of the products of property or the use of property, 
from crops, herds, lumber, iron and coal? If a corporation 
owns coal and iron mines and manufactures steel by the use of 
expensive machinery in a great mill, what part, if anything, 
of the price of the steel or the net income from such manufacture 
is income from property real or personal? If the owner of a 
vessel leases it the amount paid is income from personal prop- 
erty; if he employs a captain and crew, the charterer loading 
and unloading the vessel, does the amount received or the bal- 
ance after payment of wages cease to be income from property? 
The decision that the income tax was totally invalid does not 
appear to have been based on any narrow conception of income 
from property. In the second case Chief Justice Fuller in the opin- 
ion of the court says : 

"Consider Collector v. Day and other cases already cited. In Peacock 
& Co. v. Pratt (1903) 121 Fed. 772, the Circuit Court of Appeals for the 
Ninth Circuit sustained the income tax law of Hawaii, although it was 
argued that it failed to exempt the salaries of judicial officers and author- 
ized unreasonable searches. 

"(1895) 158 U. S. 6oi, 604. 
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"We are now permitted to broaden the field of inquiry, and 
to determine to which of the two great classes a tax upon a person's 
entire income, whether derived from rents, or products, or other- 
wise, of real estate, or from bonds, stocks, or other forms of 
personal property, belongs; and we are unable to conclude that 
the enforced subtraction from the yield of all the owner's real 
or personal property, in the manner described, is so different 
from a tax upon the property itself, that it is not a direct, but 
an indirect tax, in the meaning of the Constitution. 

******** 

"The stress of the argument is thrown, however, on the asser- 
tion that an income tax is not a property tax at all ; that it is not 
a real estate tax, or crop tax, or a bond tax; that it is an assess- 
ment upon the taxpayer on account of his money-spending power 
as shown by his revenue for the year preceding the assessment ; 
rents received, crops harvested, interest collected, have lost all con- 
nection with their origin, and although once not taxable have 
become transmitted in their new form into taxable subject-matter; 
in other words, that income is taxable irrespective of the source 
from whence it is derived." 

In the quotation from the same case, already given, in determin- 
ing the effect upon the tax of this decision, what were the deduc- 
tions which Chief Justice Fuller said must be made from the value 
of real property with improvements thereon, in the United States 

in 1890, making up $39,544,544,333? He did not sa y a11 which 
was not rented, he did not say all manufacturing plants were to be 
excluded from the reckoning, nor all property used by its owner, 
corporate or otherwise, but he said : 

"Of course, from the latter must be deducted, in applying these 
sections, all unproductive property and all property whose net 
yield does not exceed four thousand dollars ;" etc. 

After saying that income from investments of all kinds, etc., 
must also be eliminated, he adds : 

"and in that way what was intended as a tax on capital would 
remain in substance a tax on occuoations and labor." 

In the above quotation from Knowlton v. Moore Mr. Justice 
White states that the total invalidity of the income tax was pred- 
icated upon the conclusion that the various elements of income 
were so inseparably united that they could not be divided. The 
same elements enter into corporate incomes. 

If the property to be excluded is all property which produces 
income as distinguished from that used by the owner for his own 
needs, then a very large proportion of corporate net income must 
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be eliminated. In Knoxville v. Knoxville Water Co.™ the Supreme 
Court treated the value of the property of the company as $558,000 
and the net earnings at $36,108.84, a return of 6.5^ on the capital 
invested. In Willcox v. Consolidated Gas Co." the property of 
the company was valued at $55,612,435. Is not the estimated 
net return of $3,024,592.14, or about 5#%, simply income from 
this property? If not, the company can, in the event of such 
holding, escape the corporation tax by leasing its property to 
an operating company at a rental which would leave the operat- 
ing company little or no net income. Upon the hypothesis stated 
no tax could be imposed upon the owning company. Could Con- 
gress meet this situation by modifying the corporation tax so as to 
make it apply to net income plus rentals for property used, or some- 
what less obviously by prohibiting the deduction of rentals from 
gross receipts? It would seem that such a tax on the lessee 
would be a tax on the owner just as a tax on a debtor was held 
to be a tax on a municipality holding railroad bonds in United 
States v. Railroad Co. 08 

If the Pollock case is held applicable, unless it be given a very 
limited significance, it would seem improbable that the tax would 
be sustained with the elimination of income derived from prop- 
erty. If to sustain the tax in its entirety it is necessary so to do, 
would it not be preferable to re-examine the Pollock case and see 
whether it does not overrule the Springer case and earlier author- 
ities with a view to the re-establishment of the older doctrine ? 

Alfred Hayes, Jr. 
Cornell University. 
"(1909) 212 U. S. 1. 

"(1909) 212 U. S. 19. 

B (i872) 17 Wall. 322. 



